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aswm /ORDER

PER C.N. PRASAD, J.M.

This appeal is filed by the assessee against the order of Ld.
CIT(Appeals), Ghaziabad dated 26.09.2019 for the AY 2009-10 in

sustaining the penalty levied u/s 271(1)(c) of the Act.

2. The Ld. Counsel submits that the penalty was levied by the
Assessing Officer on the addition of Rs.63,01,179/- made in the
assessment order passed u/s 143(3) read with section 263 on the ground

that the donation of Rs.63,01,179/- received by the assessee during the
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year is not corpus donation and not eligible for exemption u/s 11(1)(d) in
the absence of registration u/s 12AA to the provisions of section 11 & 12
will not apply to the assessee trust or society. The Ld. Counsel submits
that the Tribunal by order dated 12.04.2022 in ITA No. 3887/Del/2017
held that the assessee is eligible to claim exemption u/s 11(1)(d) of the
Act and in which case the addition of Rs.63,01,179/- made by the
Assessing Officer came to be deleted. Therefore, the Ld. Counsel
submits that since the addition made in assessment proceedings came to
be deleted by the order of the Tribunal in ITA No. 3887/Del/2017 dated
12.04.2022 the penalty levied u/s 271(1)(c) on the basis of such addition

has no legs to stand.

3. The Ld. DR fairly agrees with the position as narrated by the Ld.

Counsel for the assessee.

4, We have heard the rival submissions, perused the orders of the
lower authorities and the order of the Tribunal in quantum proceedings.
It is observed from the assessment order that the Assessing Officer
denied claim for exemption u/s 11(1)(d) to the assessee in the absence of
registration u/s 12AA of the Act to the assessee society for the year
under consideration. Since the assessee was not granted registration u/s
12AA of the Act for the AY 2009-10 the Assessing Officer denied the claim
and accordingly made addition of Rs.63,01,179/- while completing the

assessment u/s 143(3) of the Act.
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5. On appeal the Ld.CIT(A) sustained the order of the Assessing
Officer. When the matter reached to the Tribunal, the Tribunal by order
dated 12.04.2022 in ITA No. 3887/2017 on analyzing the provisions of the
Act and the explanatory notes to the provisions of Finance (No.2) Act
2014 and the Circular No. 101/2015 (F.No.142/13/2014-TPL) dated
21.01.2015 held that since registration u/s 12AA was granted to the
assessee w.e.f. 28.03.2013 i.e., before completion of assessment
proceedings on 30.10.2014 the assessee is eligible to claim exemption u/s
11(1)(d) of the Act. By virtue of this order of the Tribunal the addition
made by the Assessing Officer denying the exemption claimed u/s
11(1)(d) came to be deleted. Therefore, since the very basis for levying
penalty was altered in appeal proceedings and as the addition was
deleted the penalty levied u/s 271(1)(c) of the Act has no legs to stand
on its own. Thus, we set aside the order of the Assessing Officer passed
u/s 271(1)(c) of the Act and direct the Assessing Officer to delete the

penalty levied u/s 271(1)(c) of the Act.

6. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 04/07/2022

Sd/- Sd/-
(ANADEE NATH MISSHRA) (C.N. PRASAD)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 04/07/2022

*Kavita Arora, Sr. P.S.
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